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Defendant Francisco Mendoza-Prado appeals the district court’s denial of

his 28 U.S.C. 8 2255 motion alleging ineffective assistance of counsel during the

plea bargaining process. We have jurisdiction pursuant to 28 U.S.C. 88 1291,

2253, and 2255. We affirm in part, reverse in part, and remand in part.

This disposition is not appropriate for publication and may not be
cited to or by the courts of this circuit except as provided by Ninth Circuit Rule 36-
3.

This panel unanimously finds this case suitable for decision without
oral argument. See Fed. R. App. P. 34(a)(2).



l. Findings of Fact

The district court’s findings of fact were proper and certainly not clearly
erroneous.” First, Mendoza-Prado’s attorney’s account of the facts supported the
district court’s conclusion that she had consistently predicted that Mendoza-
Prado’s probable sentence after trial would be “substantially more” than the five
year plea offer.? Second, testimony established that Mendoza-Prado never
indicated that he could not understand his attorneys when they communicated with
him in English. In addition, Mendoza-Prado admitted that he read the briefs his
attorneys sent him in English and, until the trial, he never asked for an interpreter.
Thus, the court’s finding regarding Mendoza-Prado’s comprehension of his
attorney’s advice was proper as well.
II. Legal Conclusions®

The district court did not make a finding regarding whether Mendoza-Prado’s

attorney informed him of the superceding indictment. However, it held that any

! Bonin v. Calderon, 59 F.3d 815, 823 (9th Cir. 1995) (reciting the
standard of review).

2 Mendoza-Prado does not challenge the district court’s finding that his
testimony was not credible.

3 See United States v. Rodriques, 347 F.3d 818, 823 (9th Cir. 2003)
(reciting standard of review); Strickland v. Washington, 466 U.S. 668, 687-90
(1984).



such failure did not prejudice him. That conclusion was incorrect because
Mendoza-Prado could have received a lesser sentence under the recommendations
in the plea agreement.* Accordingly, we reverse. We remand to allow the district
court to determine whether Mendoza-Prado’s attorney informed him of the
superceding indictment and its possible consequences and whether Mendoza-Prado
would have accepted the plea if he had had that knowledge.> We affirm on all
other grounds.®

AFFIRMED in part, REVERSED in part, REMANDED in part.

4 Turner v. Calderon, 281 F.3d 851, 879 (9th Cir. 2002).

> Id. (satisfying the prejudice component requires the defendant to show
“that, but for counsel’s errors, he would have pleaded guilty and would not have
insisted on going to trial”) (citing Hill v. Lockhart, 474 U.S. 52, 59 (1985)); see
laea v. Sunn, 800 F.2d 861, 865-66 (9th Cir. 1986) (remanding for an evidentiary
hearing to determine whether “there is a reasonable probability that, but for
counsel’s errors,” the defendant would have reached a different decision regarding
the plea).

® United States v. Rivera-Sanchez, 222 F.3d 1057, 1060-61 (9th Cir.
2000) (holding that counsel effectively communicated the plea offer when he
informed the defendant of the crime alleged in the complaint, discussed the terms
of the plea offer and the sentence the defendant would receive under the plea offer,
and explained that the defendant faced a “more severe punishment” if he did not
accept the plea); Turner, 281 F.3d at 881 (holding that counsel’s failure to
recommend whether to accept or reject the plea did not constitute deficient
performance); Gonzalez v. United States, 33 F.3d 1047, 1051 (9th Cir. 1994)
(holding that counsel’s failure to use an interpreter at trial did not constitute
ineffective assistance when the record supported counsel’s belief that the defendant
could understand English).



